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February 22, 2022 

 

 

Dear Chair Lucht, 

 
This letter is in regard to Molalla River School Board Resolution 2_17_22 Revised, which passed 
on February 17, 2022. I want to be sure that the Molalla River School Board understands the 
ramifications of this directive to the superintendent and offer an opportunity for response. 
 
OAR 333-019-1015 and OAR 333-019-1025 require face coverings in indoor settings with the 
exceptions noted below. OAR 333-019-1030 requires vaccinations for school staff unless the 
district approves a medical or religious exception and  takes reasonable steps to ensure that 
unvaccinated teachers, school staff and volunteers are protected from contracting and 
spreading COVID-19. 
 
OAR 333-019-1015 states (in relevant part): 

“(3) Schools must ensure that all individuals, including but not limited to staff, students, 
contractors and visitors wear a mask or face covering, except as provided in sections (4) 
and (5) of this rule, when in an indoor setting: 
(a) At school during regular school hours; 
(b) Engaged in educational activities such as field trips or off-campus classes during 
regular school hours; and 
(c) At school engaged in educational activities outside of regular school hours. 
(4) A face shield may be worn instead of a mask or face covering if an individual cannot 
wear a mask or face covering for medical reasons. 
(5) An individual is not required to wear a mask or face covering under section (3) of this 
rule if the individual is: 
(a) Is under five years of age or not yet in kindergarten; unless an individual is using 
public transportation or in transportation hubs in which case an individual under two 
years of age is not required to wear a mask, face covering or face shield. 
(b) Is sleeping. 
(c) Is actively eating or drinking. 
(d) Is engaged in an activity that makes wearing a mask, face covering or face shield not 
feasible, such as when actively swimming. 

https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=280834
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(e) Is in a private individual workspace. 
(f) Must remove the mask or face covering briefly because the individual’s identity needs 
to be confirmed by visual comparison. 
(g) Is practicing or playing a competitive sport at any level. 
(h) Is officiating a competitive sport that requires a high level of physical exertion by the 
official. 
(i) Is performing, including but not limited to playing music, delivering a speech to an 
audience, and theater. This exception does not apply to teaching.” 

And OAR 333-019-1025 states (in relevant part): 

“(4) Individuals, regardless of vaccination status, are required to wear a mask, face 
covering or face shield except as exempted in section (5) of this rule when in an indoor 
space. 
(5) A mask, face covering, or face shield is not required when an individual: 
(a) Is under five years of age or not yet in kindergarten; unless an individual is using 
public transportation or in transportation hubs in which case an individual under two 
years of age is not required to wear a mask, face covering or face shield. 
(b) Is sleeping. 
(c) Is actively eating or drinking. 
(d) Is engaged in an activity that makes wearing a mask, face covering or face shield not 
feasible, such as when actively swimming. 
(e) Is in a private individual workspace. 
(f) Must remove the mask, face covering or face shield briefly because the individual’s 
identity needs to be confirmed by visual comparison, such as at a bank or if interacting 
with law enforcement. 
(g) Is practicing or playing a competitive sport at any level. 
(h) Is officiating a competitive sport that requires a high level of physical exertion by the 
official. 
(i) Is performing, including but not limited to playing music, delivering a speech to an 
audience, and theater.” 
  

Currently every county in Oregon (including Clackamas) is still experiencing high community 
spread due to the Omicron variant and unmasking now would lead to further spread of COVID-
19 in school settings. At this point in the COVID-19 pandemic in Oregon hospitalizations are still 
high, this is also true in Region 1 that includes Clackamas County. Current models from Oregon 
Health Sciences University show hospitalizations declining throughout February and March as 

https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=280702
https://public.tableau.com/app/profile/oregon.health.authority.covid.19/viz/OregonCOVID-19PublicHealthIndicators/Risk?utm_medium=email&utm_source=govdelivery
https://public.tableau.com/app/profile/oregon.health.authority.covid.19/viz/OregonCOVID-19PublicHealthIndicators/Risk?utm_medium=email&utm_source=govdelivery
https://public.tableau.com/app/profile/oregon.health.authority.covid.19/viz/OregonCOVID-19HospitalCapacity/HospitalizationbyRegion
https://public.tableau.com/app/profile/oregon.health.authority.covid.19/viz/OregonCOVID-19HospitalCapacity/HospitalizationbyRegion
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infections slow. However, health officials cautioned that the state’s emergence from the 
Omicron surge depends on Oregonians sustaining effective prevention measures, including 
indoor masking in coming weeks. Oregon has fared better than almost every state in the nation 
throughout the pandemic with some of the lowest cases (3rd lowest) and death rates (7th 
lowest) in the country, because Oregonians made smart choices, like wearing masks and getting 
booster shots.  

Once hospitalizations subside it will be safer to lift mask rules in some communities and 
manage the pandemic differently, which should allow for broader local decision-making 
authority for school districts, counties, and businesses. On February 7, 2022, the Oregon Health 
Authority (OHA) announced that the general statewide face covering requirements for schools 
will be lifted on March 31, 2022.  

Until the mask requirements are lifted by OHA, the OARs relate to masking remain in effect. 
While in effect, those OARs have the force and effect of law.  A rule is “any agency directive, 
standard, regulation or statement of general applicability that implements, interprets or 
prescribes law or policy, or describes the procedure or practice requirements of any agency.” 
ORS 183.310(9).  And “[a] Administrative rules and regulations are to be regarded as legislative 
enactments having the same effect as if enacted by the legislature as part of the original 
statute.” Bronson v. Moonen, 270 Or 469 (1974). 

I am not aware of any plans by OHA to lift the vaccination requirement under OAR 333-019-
1030. As I understand the resolution, Molalla River School District is currently out-of-
complaince with this OAR, please correct me if that understanding is not accurate. 

The Elementary and Secondary School Emergency Relief (ESSER I, II & III) funding from the 
Coronavirus Aid, Relief and Economic Security Act (CARES Act) the Coronavirus Response and 
Relief Supplemental Appropriations Act (CRRSA) the American Rescue Plan (ARP) requires 
school districts to comply with all state laws and regulations (Oregon.gov.2021). ODE ensures 
the compliance with that requirement through certifications and assurances, reports of willful 
noncompliance, and/or via the Oregon Occupational Health and Safety Administration 
(OROSHA) and OHA investigative findings.  
 
Through the application process for ESSER, the District provided assurances signed by 
Superintendent Mann (see attached) to ODE. That includes an assurance that the district: 
 

https://www.oregon.gov/ode/schools-and-districts/grants/Documents/CARES%20Act/ESSER%20III/ESSER%20III%20LEA%20Assurances%206.24.21.pdf?utm_medium=email&utm_source=govdelivery
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will administer each program covered by the Plan in accordance with all 
applicable statutes, regulations, program plans, and applications, including, but 
not limited to federal education program laws, the General Education Provisions 
Act, the Education Department General Administrative Regulations, and the 
Uniform Grant Guidance.  

 
ODE views the District’s assurances as a representation that the District will comply fully with 
both OAR 333-019-1015 and OAR 333-019-1025 as long as they are in effect in Oregon.  
 
Molalla River School Board Resolution 22:170 does not reflect compliance with those OARs. On 
a human level the Molalla River School Board is putting staff and students in an untenable 
situation of having to choose between following the directive of their local school board leaders 
or the laws governing the state. If the District implements the Board’s directive, the District may 
lose critical resources because ESSER I, II and III require school districts to comply with all state 
laws and regulations. And based on its own obligations under ESSER I, II, and III, ODE may not 
be able to process any reimbursement requests for ESSER I, II and III expenditures for the 
District if Resolution 2_17_22 Revised is implemented. This threatens access to more than $3 
million in federal funds to serve Molalla River School District students and staff. Further, if 
Resolution 2_17_22 Revised is fully implemented, ODE would refer the compliance concern to 
OR OSHA. 

In order to resume access to reimbursement for further ESSER funding, ODE must receive and 
accept an explanation of how the District has come into compliance with the rule(s) listed 
above including naming the policies, protocols and procedures the District has adopted to 
establish and ensure compliance; the date these changes were made; a copy of the notification 
to the school community and staff of the change back to compliance with the named OARs; and 
a new assurance signed by the superintendent and school board chair that the District will 
remain in compliance with state laws and regulations.  

I seek your partnership in upholding the laws of our state and look forward to your response.  
 
 
Sincerely, 
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Colt Gill 
Director, Oregon Department of Education and  
Deputy Superintendent of Public Instruction 
 
Copy: 

• Neal Lucht, Molalla River SD Board Vice Chair 
• Linda Eskridge, Molalla River SD Board Director 
• Michelle Boren, Molalla River SD Board Director 
• Terrie Stafford, Molalla River SD Board Director 
• Amy McNeil, Molalla River SD Board Director 
• Ralph Gierke, Molalla River SD Board Director 
• Tony Mann, Molalla River SD Superintendent 
• Pat Allen, Director, Oregon Health Authority 
• Louis Savage, Interim Administrator, Oregon Occupational Health and Safety 

Administration 
• Larry Didway, Superintendent, Clackamas Education Service District 
• Philip Mason-Joyner, Public Health Director, Clackamas County Health Administration 
• Kati Moseley, Ready Schools Resiliency Manager, Oregon Department of Education 


